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    	Mental Capacity

The legal framework authorising restrictions on people who lack mental capacity and whose behaviours threaten their own safety or well-being is confused and confusing, but adherence to principles of good clinical care, acting in the legally defined best interests of a patient, is ethically sound and should take precedence over legal arguments.

Introduction
In the UK, the legal framework authorising actions to manage ill people who cannot or will not consent lacks a logically consistent way of analysing the nature and cause of behaviour. Consequently, we have both moral and legal arguments about how society should respond when people who are ill threaten the well-being of themselves and/or others. Ashby et al1 illustrate the difficulties that arise when needing to restrain people whose behaviour poses a danger to themselves. It is unclear exactly which legal framework should be used: the Mental Capacity Act 2005 or the Mental Health Acts 1983 and 2007.



  





The source of the difficulty
The fundamental questions about anyone's ‘abnormal’ behaviour are as follows:

	Is the behaviour consciously and deliberately controlled? Or

	Does the person have a disorder of
	awareness that distorts their ability to understand their situation? and/or

	beliefs that distorts their ability to reason?




In the absence of any distortion of awareness (eg, of perception, memory) or reasoning, people are considered responsible for their behaviours; they are either not restricted by society or subject to the criminal justice system.
However, if it is judged that they have distorted or awareness and/or reasoning, the person is deemed not (fully) responsible for any endangering behaviours. Then, in the UK, the Mental Capacity Act 2005 and the Mental Health Acts 1983 and … 



View Full Text
  


  
  



  
      
  
  
    Footnotes
	Competing interests None declared.

	Provenance and peer review Commissioned; internally peer reviewed.





  


  
  



  
      
  
  
    


  



  


  
  



  
        Linked Articles

    
  
  
    	Editors' commentaryHighlights from this issue

Phil Smith
Geraint N Fuller


Practical Neurology 2015; 15 329-329   Published Online First:  13 Sep 2015. doi: 10.1136/practneurol-2015-001273 



	Ethical issuesBrain injury and deprivation of liberty on neurosciences wards: ‘a gilded cage is still a cage’

Gillian Alice Ashby
Colette Griffin
Niruj Agrawal


Practical Neurology 2015; 15 361-368   Published Online First:  02 Jun 2015. doi: 10.1136/practneurol-2014-000957 







  


  
  



  
        Read the full text or download the PDF:

    
  
  
    
  
    
  
    
    
      
        
  
      
  
  
      


  
  



      

    


    
      
        
  
      
  
  
    Subscribe  


  
  



      

    

    
    
      
        
  
      
  
  
    Log in   


  
  



  
      
  
  
    
  
    
  
      
  
  
    Log in via Institution
Log in via OpenAthens
  


  
  



  
      
  
  
    Log in using your username and password

 For personal accounts OR managers of institutional accounts



  Username *
 



  Password *
 




Forgot your log in details?Register a new account?

Forgot your user name or password?




  


  
  



  



  


  
  



      

    

  
  
   
  
    



  


  
  



  





  


  
  



  
        Read the full text or download the PDF:

    
  
  
    
  
    
  
    
    
      
        
  
      
  
  
      


  
  



      

    


    
      
        
  
      
  
  
    Subscribe  


  
  



      

    

    
    
      
        
  
      
  
  
    Log in   


  
  



  
      
  
  
    
  
    
  
      
  
  
    Log in via Institution
Log in via OpenAthens
  


  
  



  
      
  
  
    Log in using your username and password

 For personal accounts OR managers of institutional accounts



  Username *
 



  Password *
 




Forgot your log in details?Register a new account?

Forgot your user name or password?




  


  
  



  



  


  
  



      

    

  
  
   
  
    



  


  
  



      

      
    

    
    
      
        
  
      
  
  
      


  
  



      

    

  
  
   
    
    
    
      
        
  
      
  
  
    
    
  
    
    
      
        
  
      
  
  
    
  
      
  
    
  




  


  
  



      

    

    
    
      
        
  
        Other content recommended for you

    
  
  
    	Brain injury and deprivation of liberty on neurosciences wards: ‘a gilded cage is still a cage’Gillian Alice Ashby et al., Practical Neurology, 2015

	When and how to treat patients who refuse treatmentRosemary A Humphreys et al., BMJ: British Medical Journal, 2014

	Identifying and managing deprivation of liberty in adults in England and WalesWilliam J Cutter et al., BMJ, 2011

	Ethics briefingSophie Brannan et al., Journal of Medical Ethics, 2015

	Current appeal system for those detained in England and Wales under the Mental Health Act needs reformPaul Gosney et al., Journal of Medical Ethics, 2018

	37 The medicolegal challenges in neuropsychiatry: an evaluation of mental capacity and legal frameworksJulie Moonga, Journal of Neurology, Neurosurgery & Psychiatry, 2022

	Improving capacity and consent to treatment recording in psychiatric inpatient wards: A multi-centre quality improvement projectChing Li et al., BMJ Quality Improvement Reports, 2016

	‘To treat or not to treat’. Kerrie Wooltorton, lessons to learnSajid Muzaffar, Emergency Medicine Journal, 2010

	Going legalTony Lopez et al., Archives of disease in childhood - Education & practice edition, 2012

	Caring for a woman with intellectual disabilities who refuses clinical diagnostic investigationsPauline Heslop et al., BMJ: British Medical Journal, 2014




  


  
  



      

    

  
  
   
  
  


  


  
  



      

    

  
  
   
  


  



  

          

        


        
        
      

    

   

 


    
    
      
          
    

    
  
    
  	Content	Latest content
	Current issue
	Archive
	Browse by collection
	Most read articles
	Curriculum Index
	Responses


	Journal	About
	Editorial board
	Sign up for email alerts
	Subscribe
	Thank you to our reviewers


	Authors	Instructions for authors
	Submit an article
	Editorial policies
	Open Access at BMJ
	BMJ Author Hub


	Help	Contact us
	Reprints
	Permissions
	Advertising
	Feedback form





  



  

      
            
        
            
    

    
  
    
  
    
  
      
  
  
    	 RSS
	 Twitter
	 Facebook
	 Blog
	 SoundCloud

  


  
  



  



  



  

        
      

          

  
      
    
      
    

    
      
        	Website Terms & Conditions
	Privacy & Cookies
	Contact BMJ


        
        Cookie Settings
        
        Online ISSN: 1474-7766Print ISSN: 1474-7758

        Copyright © 2023 BMJ Publishing Group Ltd. All rights reserved. 

      

    

  
      
    
        
    

    
  
    
  
    
  
      
  
  
    


  



  


  
  



  



  



  

    

  

  
  


